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This paper presents- argument;5 for a close% . 
relationship between the American legal system and deveiopmental 
research in such a,reas as attaecl^ment^ the effects of e^rly home 
environment^ cognitive develofpiient, and the consequences of giving 
children- decision-iaakin^ poveT*~ It' is "smggested tha^s^reater 
knowled'ge in these are^s would a;|,lbH policy makers to better considet 
the consequences, of law3 conoepning adoption, disposition of minors 
in divorce cases, child abuse or -^neglect, foster; care, and {)arental 
rights. It is argued that toq^ often judges and agency' workers are 
forced to .make decisions affecting tBe lives of children on the basis 
of intuition alone. Developmental .psychologists are palled upon to 
aid in making the juvenile, justice system more sophisticated and more 
likely to se^ve ^he best interests of children. It is suggested that 
many courts^ and child welfare agencies wpuld be willing- to work wlitl;^ 
behavioral scientists in carrying out the needed research. (BRT) . 
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♦ . CHILD DEVELO'PMENT AND PUBLIC POLICY : JUVENILE JUSTICE 

Transcxiptxon o£ Speech Presented to the. ^ ^ 
Society for Research 4xx Child Development Panel • 
/ Synposim/ Denver, Colorado, J^ril 12, 1975 

V - ^ by . * 

Mchael ^feld, >A§90ciate Profe^jsor tof Law & ' - ' 
J^pnber of Boys Town Center for the Study of v / ' ' 
, \ Ydujth Developnentf Stanford Univearsity • - 

I want to thank you^ for the opportunity to talk here.^ I 
really do view, it very much , as ^n opportunity, since my talK 
here tonight is going to be an effort' to proselytize you, to 
convince^ you that tljere aire major policy issues conne'cted with^"^ 
the -way the legal sy^t6m handles children which warrant youy 
xxiVolvement and your gtridance* I hope to identify are'as of law ^ 
with whicJh you will .want to become involved and ;t9 indicate ' ' 
research that is essential if the .legal system' is, to make sound • 

policy \f or the many children that come in contact with it» * 

^ * ^ ^ * 

My motivation is. ar personal ^Qne- as' well as, a general Qjje, 
i'am currently workfiftg on a^project for the American Bar Asso- 
ciat&on which is designed to draft model standards for the entire 
juveniJLe •j\3stice system/ standards that will serve as guidelines 
^r\,all states** I>4m drafting ,a ^''olume decilin'g with the legal * 
systeid'^g response to' children who are "neglected" ^br" "dependent." 
I have been at ebis task for nearly four years, and' I have fo.und 
it In many nes^ects virtually impossible to complete due to the 
widespread divergence of views about how children will be 
affected by various l§gal policies, by the absence of data^on 
critical issues about child development, and by the substantial 
disagreement ,* as I readmit, among development theorists on igany 
of .the issues I must? confront. I will talk about 'some of these * 
issues today. • 

The previous speaker has mentio'Hed the need for j^re vent i6n. 

Unf<Jrtunately , the legal system comes into play, for tfie ,most > * 

part, when pfeVentM.on has failed and the situation is quite b^d. 

• • * ** ^ 

• -1- ' ■ • ' ^ • 
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The resources available to the legal system are^ quite ijiediocre 
and meagre/ and these poor resources are made even worse by our 
lack of knpwledge abqut sound policy. We may feach a tim^' when 
we have better knowledge and when our society is willing to 
invest in preventive measures to better care for our ^.children. 
However/ I am somewhat less optimistic than others /\and I see' 
^ the legal system still havirig to p.ick up ,the pieces 'where pre- 
vention fails for a fairly long \ime ahead, . 

I shall describe, later some or the ^reas where zfesearch xs 
needed. jPirst I would 'like to §ive you some ideft qf the reach ^ 
of the legal system as it* affects children and of soitie of the 
^problems with the way 'the dh^ldren are currently dealt with in 
the legal system. , ^ . . 

To' the exten,t ^hat social policies ultimately get embodied, 
in laws, virtually everything^ can be tJiought of as part of the . 
legal .system. For example, the fact that children have to go 
to schooi as a result of compulsory education laws. is part of 
the wa^ that the^leg&l ^y^tem deals .with .^hildren. tSimil^rly ^ 
/when we set-up laws that provide for Head Star|: programs, for* 
health screening, for/ welfare systems : all that ii^ part of the 
legal j&^stem. But^I am not referring to this aspect of the 
legal syjtem When I ask for your help, 'General laws embodying 
soci'al policy are not specific concern. Rather I am going 
to ^fociis on a^^as *where the legal system^*treats children in a 
very specific kind of way, what I will refer to as the "disE)osing 
or "distributing" of cliiJ-dren through 'the, legal, system. - 

Let me give you some idea of the areas in which this 
occurs aiid^the magnitude of the current^problem. ^ 5 very .singly 
year the parents of sev^tal mi*l*l ion > children in this pountrjt 
get divorced. It is through legal system that the rules 
for divorce are established and the xules for determining qhild 
custody are established. Iff as m^ny *as 20 percent of *hll cases 
there is a cpntest oVer how t:ha children should b^ distributed 
at the end of a div6rce proceeding. It is a judge who is given 

* \ 



authority and power to decida where we shall place* the child, 
when the parents cannot decide/ this' themselves. 

Every ' single year a million and a half children aire "brought 
* into the legal -system as delinquents "bommitting crimes , acts 
that would result in criminal prosecutions if they were adults. 
Another million and a >alj^. children are brought .into the .legal 
system as "truants, beyond ^ntrol of their parents, incorrigibly, 
runaways, or in dan-ger of leading an immoral or dissolute way of ^ 
life.* Obviously if We enforce -that law ;to its extejit , . all 
children ^4ght be braught, into the l^al system; Fortunately; 
we show some restraint, perhaps due to the limited^ number of 
bed spaces we have*^o taH4 ^he childrea that*we bring into the 
system. The legal system tries to help these .chxldren.* Juflges 
llcy to help -these cftiirdfen -r 4€l least they claim to tr^ and help 
these children./ But as^you. vmdoubtedly a^l know, and may have 
experienced, the legal System often dp^s a very bad job m this. 

In addition, the re^ are 15^,000 chii^Bren who are, brought 

each year into the' legal system as neglecte/i dr dependent. 

These are children who, it is' assumed, axfe in families Which ^ 

falltso far below the mini^mjam standards otf care, that the state 

has ^to intervene coercively^ to provide protection for them. and 

to somehow* try xj6 better their well-being. Again, as I sh .11 , 

describe sliprtly, we olon't.dp'a very ^ood jol^, of that. * . 

-< • ' ' * * 

In addition, somewhere betwteen 100 ,^000 and 200,000 children - 
are piace'c^for adoption ea^ yeir, and the leg^l sy^tem^ through 
adaption law^ ^decides to* whom these cHildren should^. / ' 
Filthily, as you are all ^^^are, th^re is a «gr9wing md^vement for. 
a children's bill pf rights, to give minoxs* rights to request 
medical treatment, to Establish. child advocacy^ centers , ajl of 
\Jhich will brifig phildrqn into the legal system in ,a very direct 
way. 

In all of these areas s(5cial policy toward these children 
has be developed. /Po a significant ^gree the legale system 
defines the ^child's place in sbciety, and thereby reflects a^ 




, shapgs society/s views toward chii^eA. In many aspee^ of 
how we dfeal witlj children the legal* system just makes guesses 
about' what is the best kind of policy to embody in the-ilaws*. 
It is extremely troubling to^ anybody* seeking to. draft model ^ 
legislation to discover hqw ofterf tliere are just no data that 

^can guide us in making policj^decisions about now the*^ law - 
should treat children* Without data the. legal system just 
acts blindly* - • * » * \ ^ * ' / 

\ I teach class to firs*t year law students. On the first 
day of class each year,' I tell them' th^t it*s probably not very 
important what they learn iif law jschool, the amount of syjh-^ 
stantive JcnowleOge that they get. J tell them^ that the e^sen-. 
tiai skilL of 'a. lawyer 'in our sopiety i&N:o say authoritatively 
things they know^n6thing about:.. Lawyers do that extremely well. 
However,' this skill is hot 'efs^^^eyious ^as it^migh^f irst appear. 
It is true taat' lawyers soin^iiues talk without knowledge because 
they are ignoiriilg existing knowledge l^rom other disciplines, 
from developmental psKph61agy, natural sciences, sociology,, or 

* - V • . \ * , ^ ' . - 

other areas. -However, 'all tb6 frequent ly* lawyers. KTave to' say 
something authoritatively without any knowledge because there * 
a^ no data or no knowledge that can guide their decisions. Yet 
the decisions have to be made. We have to determine how,:^children 
shall, be distributed at- the end of a divorce. ^N/e have to deter- 
mine whether or not we are going tcf arrest children for com-"^ ^ 
mitting offenses and what we're going-, to do with theih. We have 
to determine who ^ is going to be able. to adopt children. We ne*a 
st^andferds for these and all the other issues I have mentioned./ 
Jf, we do noe^ have the data^ the research, or the knowledge ^ we 
must make decisions wimout it. * V * * 

In or^er to indica^te what knowledge v^e need, let; me briefly 
describe some, of the problems in the current handling of chil- 
dren,. and^^usn indicate some of j:h' areas of research I believe 
are critical. I will try to. cover a broad range of issues, 
somewhattSnperficially , since I^^Ko^pe in thfs talk to be able 



to interest the greatest nfumber of people possible in doing 
this kind of research, and I am told by ray colleagues ^n psy- 
chology from Stanford fch^t there is some diversity in research 
interests among psychologists • 

One ^rea*I have mentioned is xihild custody. How we 
aistiribute childre^n wjio are the pbroduct of. divorcing families? 
Po^the most part *we let parents decide; and^if ^th'fey can come 
to an agreement aboutywho should take care of the child ^ what 
are the visiting arrangements, what kind of child support 
should b^ established/ whejiher or not support payments are to 
^dorttinue for a college education, etc., we'Udave that alone. 

' « ■ . - o- - • - 

. ' That may or may not be good for many ^ children. But we 

see^ how hard It is to do anything else when we Ibok at what ^ 

happens^ whe;i there •s a contest." In contested cases the lega*l 

systeiti tells ^u^^^s, and the social work staf f^ that often » 

...supports judges ,^o* decide custody qq- the basis of the "best 

interestjs of the^child." How does a judge determine* -what is 

the* ^best interest of the child? Currently in the legal system I 

' these^decisions aire largely made on the basis qf the judge Vs 

biases., own background, and folk psychology. For e:?ample, in. 

a recent case' in Ipwa that has deceived a great deal of pub- 

licity, there was a^ustody dispute, not between two parents, 

but between- a"" father and the child's grandparetits . The qhild's' 

natural mother died when the child* was foua;. The father was 

unable® to care fof the child^ and asked the grandparents to 

chre for the boy temporarily. When the boy was six, the vf ath^r 

asjced for' the child's return. The grAidparents refused^ The . 

case went to a Ibwe^ court in the state o'f Iowa and then j^o the 

Iowa Supreme dourt. The ^ Iowa Supreme Court had to 'decide what 

was in the best intereysts of childran. They made the following 

decis^.on, and I quote from the decision: , '^The father j/fas an 

•artist who w^s al^o a member of the /ACLU and had liyeii-in a 

number of different cities and worked for various n'^spapers*. 

The lather's home •would be unstable*,, ^unconventional', arty. 
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bohemian, and* probably intellectually stimula'ting. Thfe grand- 
parehts provide^ sta^ble, ^^pendable, conventional, middle class, 
midwest background. We i^elieve security and 'stability in the 
home are more important than intellectual stfimulation in the 
pro^MB^x'development of the child.". This was tjieir folk ps^-^ * 
qholbgy, : ' ' * . * ' ^ - 

j Yoji may agree ,or/ disagi;ee \fith that conclusion of th'e cdurtj^. 
The critacaL issue'^is whether developmental psychology provides, 
ixs with data for answering ^ucH questions. What criteria^does it 
offer to determine the chilo^ test interest? At Ijsast^the ^ 
.juqges# here attempted to use psychology. Ofjben tHe standards 
ar3 worse.* For exdSnple, most courts refuse to give custody "Iso 
^an adultejrous mother, even i^ the mo*th^ is the only person -who 
has ever cared for a child two or three years old^and the fatlier 
admits that child c^re will be handled by housekeepers if he gets 
custody. In fact, the mother may eyen be denied visitation. ^ . 
^Morality, sex life,^dirty home conditions are ofteQ? the things . 
judges looKT at dji^ the absencp of dafa giving better g^dance. 

How can we do better? Three prominent people in the field^ 
of behavioral science and law, Joseph Goldstein at Yale- Law 
Scho61,*Dr. Anna'Fyeud, and Dr." Albert Solnit at Yale Medical ' 
Scho^ , recently proposed in a bocl; that has gotteh a great deaX* 
of publicity that the chtild be- given to the parent who is the *' 
"psychological" parent of the chilii. . Regrettably, the book , , 

doesn't ^tell^us how to identify fehe psychological parent; 
the child. Do we ha^^e ways of measuring^this? Moreover, the . 

^authors argue 'that when there is ho p^sychologi/:al parent ,*ory ^ 
when hhth parents serve as psychological parent, we are to flip 
a coin to. decide ,whS gets custody^. This ma^r be the best, if 
not the most aesthetic, policy that tha legal system ^coulc^ 

^develop. But perhaps research could give us spm^ better 
answers to some of these questions. ^ . * % ' 

There are other important- re searchr*Sreas regas^Jing divorce. 
I heard, today a qpeecb by Dr: Heatft^rington, which was a very 

• ■ ^'""''7' ■ .:, . ..V. •' ; 



interesting speech on chij.dren an<J' divorce, describing* some of 
the impacts, of divorce. She described the kind of disruption 
that> is involved from a divorce and the negative consequences • 
for the. children* It made nte think about 'states which have 
passed- laws requiring counseling befdre people obtain a divorce* 
Such counseling is provided not necessarily to keep, thg people 
. together, > but to prepare them fpr the problems that lie ahead 
^ter a divorce/ We know very little "about whether s'uch coun- 
seling services work, whether they ^^llevi%te the prpblems faced 
by children ^hc* are parties to a' divorce, or whether they ' 
alleviate the probl^s that adults face* Yet this type of 
research is e.ssen.tial to develop sound lergal policy in this 
are^* . ■ ' , • ' • 

V . c • . K J ^^^^ ^.^ _ 

^ AT second are^ I have- mentioned is that of child neglect. 

It is the- area that I am.^m^st' de^i^y involved "In and most aware 

of. UnSer a*ll state lays coercive intervention is currently 

justified to protect children if parents are thought to be 

' * * ■> 

neglecting or abusing theip. * However^, the terms neglect and 

'abuse are never very ^ecif ically defined. Ineiyead, the ^ 

Statutes allow coercive -stalfe; intervention* where *Ja hOme is 

>" unfit, unsuitable*, or where the parents are immoral, depraved, 

or failis'g'to providfe adet^uate supe^^vision. " As a result, | 

raych state intervention occurs '^in a manner directly contrary 

to what we ^know about chirld psjj^chology^. Intervention often 

reflects cultural biases and- moral v^lue judgments embodied m 

•the. legal system. , ^ ^ . 

For ,example, to ^ive you another horror story , the 
horror stories point out the worst poants of the legal system, 
but much that happens ^^^y to day is almost! as ba*d — 'recently 
a court in California decided to remove two children froin th^r 
family, and place them in ^f6ster homes. * The chi/ldren v/ere 9 \ 
and 7. They lived with their natural mother and a man who had 
entered a consensual union with tHcs^ mother si!>c years earlier. 
The union was stable, and the m^n was Viewed as the father by 



the children. Both children were doing very 'well in school and , 

* • ■ * * * ' 

were well adjusted and happy according to a social work report* * 
However, the,^court decided^ th^t because the ^)aTents were not 
legally married, growing up^^iri such an immoral environment '| . 
.would undoubtedly lead the, children to immoral a<^ult iSehavior* 
Therefore-,, it ordered tl^t the two children be moved into foster 
homes. Foiftunately , the case was later reversed and the children 
Were retoirned home. Howev^, tRe average appeal in the legal • 
system in cases involving chilrfren^ takes between ^8 months' and 
2 years, so th'at if something i*- .done' wrong at 'the trial level,' 
the clfild will suffer for a long period of time, ' 

'"^ Again, this 'case isn't typical. However, many children 
are labeled neglected by judges^ who reflect the same kind of 
bias and the s^e lack of knowledg^^videnced in this case. 
E^n more importaritly , there are no data- avail^ble^^ to tell the^ ^ 
well meaning judg^ when a faaily has reached a level of suffi- 
.ciently poor functioning so -ffiat we can decide ishat this family, 
should not have a child. ^ ' ' ^ , 

The legal system is also failing neglected children after . 
they 3^e removed froirLtheir homes,. Many children .who are 
removed havfe to remain in institutions for brief periods of 
time'. *Sometimes^ they' remain there for as long, as a,ye*ar. I^i 
one of the counties near Stanford, a county whi'ch is thought to 
be> progressive with a good probation 'department, there i§ a 
children's shel'ter for these children. This shelter is phy- 
sically very, very nice.^Vj^nybc^dy who went* to visit it woul^al 
think this is a good place, to care for children. However, thd 
person who has run "that children's shelter for years believes 
that beg^se all of th^ children who come into the shelt4r will 
.evenj/ually go home to; their parents, or will be placed in * • 

iEoi^er care, that the. children should not develop any attachmcVit 
relationships, because these will be broken later on and that 
it is bad' to develop strong attachments which will later 6e " 
disturbed. This policy is followed, regardless of the child's 

• • *, >i)ftna . 



age or ^iehgth of stay. Accordingly, the shelter turned/down 
an offer by a group* of Senior citizens to provide foster grand- 
parents, who would comje in every day and provide continuous care 
and affection to individual. children^ because this would estab- 
lish feuch an affcachment relationship ♦ • - 

• ■ - ' ■■ -/ '■ ' ■ ■ ' * > • ■ - . . 

i^any other welfare or probation ^departipents refuse to allow^' 
parent § to vi^sit children in placement because they say it j 
maj/eS the placement more difficul^t* I think there is godd 



reason to suspec^ from theoretical work in cl>iid psychology ^ 
tnat^ these positions are faulty. -'But without research, without 
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data, we cannpt gee such policies changed- 



I will mention one* further aspect of the treatment of 



neglected children. \Many children who are removed fronj theirr 

* — - homes for years, some until their majority. 

1 J * ' *^ 

many as ,50% to 80% bf the children in 



homes stay in foster 

Stv\df5B sj^ow that ds ^ _ _ ^ ^ 

plac^n^lit are never returned home. Yet the legal system ha^ 
always been reluctanrt* to terminate parental rights • We do, not 
have standards f^r determining v;hen to termiriate parental 
rights, or ^ata on the impact on the child of terminating 
parental rights* Without more data legislators are reluctant 
"to liberalize termination laws,, believing ^parental rights 
inviolate . * " ' 

• 

There are many othfir prpblems with the ways laws are . * 
dirafted oir implemented that I could but because of time 

I will not go throughj^hem at: this point. woul^ like to turn 
instead to qpme of the arreas of research that I see a critictal 
heed for peojple here to be doing. , 'I 'have been told by some of 
my coJrleagues ,in psychology ^ai Stanford .that there' is some 
ccmcern over theory ^in this group, that noi> everyone is policy 
oriented. In fact., some may believe that there is some con- ' 
fli6t between -^theoretical research and ^0li^y-oriented research. 
I am not experienced enough to evaluate that issue completely, 
but I can say that, in my limited ex^e^ience, there is no such 
conflict* Therefore,.! have'tried^ ^ri choosing research areas,/ 



^to pick spme whicli I believe '^e clos'to related to the tradi- 
tional and current concerns of child' development theory. It 
is liiy contention thatr at least .in these areas, just a change 
;in the focus of the research will ^prpduce important theoretical 
as well as policy implications* 

One area that seems imp^ftahV in child development theory 
is the issue of attachment • * It is also* a^qiiestion of great 
interest to the legal' system* In' fact, there is a critical 
need in the legal, system for farther' de^relopmertt of'tzhe theo- 
re'tical and empirical knowledge about attachment if we are -Ho ^ 
determine the appropriate policy towards neglected children. 
Lawyers are aware that thfere is dvid^nce that se^ar,c(ti<^n is 
traumatic for children , and we sliould ..try to 'avoid breaking 
attachments. But is 'this t3^ue where'^the child's home is very 
bad? Are beaten children, rejected ^childr^n, attached^© their 
parents, and if so, ^should we worry about breaking these* attach- 
raents? Is there a di-fference ia the nature .etnd the quality and 
implications of an attachment o^ ^ child, who. is*from*an abusing 
family and other kinds of attachments that you are concern^^ ' 
. with? " How bad must a home, situation be before we decide it is 
worthwhile to take the risks of breaikin^ an attachment relation- 
ship? , • • . ^ " ' ^ ^ ^\ . . _ 

In addition, over 300 ; 000. children^re curifentiy in foster 
c.are, placed there either J?y courts or by th>eii: parents . We 
know little about what is thp. impact of the. separation on these 
children. We db not Icnov; whether the impact v-aries J.f a 'child 
is placed'' with relatives instead -of in foster homes, if teen- 
agers ar^ placed in group honves instead of f5s^fe^ homes^ or' 
if we ,trse institutions instead ..of homes. "^We know little about - 
how 'the chiJLdren can be best prepared for such separations, 
although the research by the Robertsons in tEnglan<^ gives some 
ideas' of what procedures we ought to follow. 

We also need to know v;hat is the relationship of attacliment 
tto visitation when Children are .placement. Are the. social 
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workers who claim vthat allowing visitation will disrupt the 
transition of the' child, and thereby impair the possibility 
4 of eventual ri^turn home, coirire^t? Under ^what- kinds -of •con- 
* '(^itions do we want to -allow visitation? Does this vary by 
aige, reason for. placement, or other favors? . 

Perhaps the most difficult questions concern the relation- 
al " ' 
ship of attachftient to termiftatdon qf parental rights • It is 

clear that when children are removed from their homes, they 
^remain out of hc5itie for a long period of time. Some , are suh- 
I jected to numerous moves from one foster home to another. 
There is increasing pressure in the legal system to liberalize, 
'^or make easier, the termination of par'ental rights and the 
.eventual adpption or permanent placement of these 'children, 
^ilowever, we know very little about when* it is in the child ^s 
interests to have parental fights terminated. If a child is 
out of home, should ^thei^e be varying periods of time depending 
on the age of the child, at which point parentsf comd, not 
reclaim* the child? Should we have different lawis dealing with 
six-month-old children in placement, two-year-old children in , 
placement, f iVe-year-old children in placement, ten-year-old 
children in placement? Currently the law treats all children 
alike, m matter what their age. How can we build in develop- 
mental knowledge to make the lav/s more sophisticated and more 
likely to -serve the best interests of children? 

r \' 

Many other questions are r^evant toxthe termination 
decision. * What kind of attachment does a child in foster care 
retain with the natural. parents? In what period does ^his 
at^chment transfer from one sot ^f custodians to another? 
Again, the Goldstein -Freud-Solnit book talks in terms of psy- 
chological parenQ But do we -know under what kinds of con- - 
ditions a child changes its attachment jfrom the natural parent 
to a foster parent that the child is living with? Ddes ^t vary 
with the child's age? With j«cevious care? These ar6 just some 
of the many questions regarding attachment directly relevant 

HH112 : 



to l^gai*" policymakihg* • 

. t^woul4 ^ke to cover at least two other ^reas^ith my 

reinainini^ time . , .There a great deal of concern in child 

developmesxxt research .dyer ^early home environments \ln particular 

*^ ^ ^ * • • ^ , * * * • 

there has. been ^onc^rn oyer the impact of eatly ,horfe environment 

' on tlie^ development of cognitive skills • The impact of home 
eilvironments. is 'al^o critical tq/determinations^ of when a^chxld* 

neglected. There has' been increasing 'presrsure on the legal, 
system td-< recognize and to incoirporAte into thd>i law the" fact 
that phildran-can be emotionally as well as physically neglected 
But how do we define emotional, neglect? Hc»tf da. we kriftw^ when a 
hoke envirbnment, i.s. so pobr that even though the criild-is n6t 

^ phyjsically beaten/^ coercive estate intervention i^ necessary to 
protect the ^ch^ld? 'HdW do we ''measure the impact of home T 
environment other than on cbgnii^ion?, ^ ^ ' ^ / * v . 

These/ are di^ffjlcult drafting, 'issues . If one is trying to* 
write legal standards;. All jsxxch standards hre .applied by 
judges and social^ workers who rare^ly have the trainin.g^ to make ^ 
these decisions on a sophisticated, case--by-case basis'. We are . 
not going to have^availab'le sophisticated clinicians to db thi^ 
for the forseeable futxi^e. Therefore, l^b^lieve-we need a'fe 
specific rules as possible^ Currently such rules are made up 
by lawyers and by legislators who are primarily lawyers. I 



we are to get be^tter* rules, devfelopnient^,^psychologists must 
, participate wii:h lawyers in facing.' the hard questions involTjgd 
in drafting, a^pecific statute. They must be willipg to ai 
existing data to help define those conditions that justify 
,state intervention. * Moreover, v^/e n6ed mucK more research to 
provide additionSlvN^uidance dn these^questions. 

■ . ^ >\ ' • ' . 

We also lack^data tp^ guide judges and child care workers 

who have to decide ^ow to treat a neglected child. When should 

we intervene by providing a homemakex^to the family; when do^we 

ijptefvene by providing day care services ;^and ^hen do we inter- 

vene*by removing the%chi;Ld from the home and placing h^r in a | 
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foster ^are be€ti^g or institution? Right noyr I c 
*you from s\abstantial ?:^pei:ience ^ Ve* make^hose decisions in , 
one of two, V7ays. -Either tihe community has .only one or two 
resources ^vaila|z)le< a^d the decision is made .by default ^ * 
or if there are three or four alternatives available, the social 
workers *^and * the judges throw darts at a dart bd.ard, ayid whatever 
comes up, <wh^tever tHeir intuition teils them to do, they 9^0. 
It is not on the basis ''pjf data;* I am sur^ of that/ « 

One final* area that* seems to ^be of concern to child ^ 
ddSb'eiopment is th^ area of cognitive development and maturity 
o/^ children. Vhero is substantial research and theory <^^the 

/ growth o-f c9gnitive* development at different ages. This 
research is agai^^ extremely relevant^ to the legal system. ^You 
are ail , aware of the increased* concern over children's rights. , 

.Children's. rights means, inevitably children's participation. 
.What do we know of the c^hild's ability to participate meaning- 
fully in a legal* proceed^g? For examp^le, ^therd a^e now various 
state law^ giving child of different^ ages, sdmetimes io, 
sometimes 12; sometimes 14,*'M:he right tO be heard in a divorce 
proceeding. Some states allqv; children to decide which parent 
they will live with. At wh^t^ age, if any, shopld we give the 
child the* right to determine who ihey are going to live with? 
What are the implications ^to the child of bMng asked to make 
this kind of decision? With regard to termination of parental 
rights, at what age, if any, should we give the child the' , 
right to say I w^t to live with somebody else than my parents, 
^nd that parent.a-L^ri^hts should^ be .terminated; or 'that I don't 

want to live with soii)4body else tha.i my pArentg, and teheir 

/ 

rights, shouldn't be te3rminated? How shall v;e get this infor- 

- . / • ' ' ' > 

motion froin children if we .give them a voice in the- leg'al ^ 

system?^ There, are many% other issues involving a child's 

cognitive and emotional decisionr'-^making capacity which the 

legal system now ^aces." Children are being given the right to 

request abortions and t6 obtain" medical care, and to iise birth 

control without ^arental^p^rmission. We 'need guidance as to 

V . ' * ■101)14 ^ ^ , . 
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- at what ages children should be. given such rights, and" what are 
'the consequences of giving^ children this power, ^ ; 

For the last eight years, in^ addition to teaching I ha^e * 
' represented ch?.ldren in court in a variety of proceedings, .froirt % 
murder * charges to neglect and dependency hearings. :I have 
represented children of all different ages, I have often - 
wondered what it meant^foy me to go up to a nine year old. or 
a ten year old and say, "I'm* your lawj'er. Here I am; tell me' 
what^ to do; v;hat do you want me to do in representing. you?" 
What does the. child think of me; what does\ he think-'^of legal 
rights; what is the impact of all of this on the chil^-? What 
are the long-term consequences of being told you have a lawyer, 
you have rights, ahd we are going' to defend them in c^ourt? 
"Does this, give children a sense of self-esteem, of controlling 
their own fate, a sense of/ power fulness.; or dpe^4-t leave them 
bewildered? How are childrea .different who have gone through 
such proceedih^s? Do they get respect for authority? Do they 
get disrespect for authority? . . ^ ^ 

' There are many other issues I .could cover, but time pre- 
cludes me from doing so. 1 would like to conclude by discussing 
the possibility of doing such research* Such research has 
already b^gun in some areas* I have mentioned the area of early 
home environment. The treatment of delinquency is another area* 
We have had substantial research on the impact of behavior 
modification, transactional analysis, and numerous other", if I 
may say, fads that have come into the treatment of ' . 
delinquents. We need more research in this arfea, but it has 
begun. We also have research lopking at the causes and the 
cures of child abuse. It's just a small amount, but a beginning. 

' ■ . • ' /. 

However, ^hen I reviewed the program for the four d^ays, 
there were very few symposia that seern^ to have direqt policy- 
related issues. particular, there are very few that deal 
with problems of -adolescents, who are a major group at risk in ^ t 
the legal system* None focusj on* neglect or abuse. 
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ft. . This is work th^t can be done* *^4here are, many lawyers whd, 

are anxious, to work with behavioral scientists in f 2:any.ng •the 

questions and *doin^ the research. Local courts and chdj^ 

welfare agenoaes often mrovide id^al reseaifch settings. I , 

mentioned that some probation department's do not allow visi-^^ 

' s * * • 

tation for bhildren. One such department has expressea*/a 

willingness to ^et up a random study where half of the children 

V70uld receive intensive visitation ^and the other hal-fr would 

continue* thfeir ol<J policy to see whaC difference that makes. 

Courts are aiso willing to assign children to^jprograms on a 

random basis. Many judges recogivize that they do not knoxf 

what they're doing, and^they are willing to eicper4iiient be6ause 

they know they can*t do any worse than th^ey are currently doing*. 

Moreover, given the haphazard ijature of the way we treat most' 

children in the' legal system, we have natural field experiments 

with random di^tributifon of children in ^treatment programs all 

oveaf the place, just because of deficiencies ifi the existing 

system. ' V - ^* 

I In preparing for this talk, and. in preparing for my work 
on the Juvenile Justice Standards Project, I have 'read a good 
deal of the history of the legal system's dealing ^ith children. 
I have reviewed each of the White House Conferences on Chi, .dren 
from 1909^1:0 1970. The most disturbing fact about reading-, all ' 
of tfhese reports is that they all repeat' the. same issues. They 
all have the same questions; they all repeat the same failures 
'in the way our system treats children. To a tremendously dis- 
turbing* degree little has changed bet\v{een 1875^ and 1975*" in our 
treatment of children. Andil am convinced th^f without, acvlve 
participation by^the people here, little will' have changed by 
2075. ' ' 
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